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Abstract

The aim of this work is to present the directidranticipated and
announced changes to the Polish commercial lawsimost vital
areas concerning the freedom of conducting econactigity by
entrepreneurs in Poland. Legal regulations alwagsgeha great
degree of influence on the behaviour of all ergi@end economic
decisions they make. Thus, they also affect thebmuptype and
course of economic transactions which such entiie®r into.
These in turn have a bearing on the developmerthefentire
economy. The freedom in conducting business agtwiich is
guaranteed by the legislation of the European Uni®nnot
currently fully exercised in Poland. Thus the pkesimeform of the
fundamental legal regulations in this area is fastd foremost
aimed at creating for Polish entrepreneurs conustiwhich would
genuinely allow them to freely compete on the comnieU
market.

The paper presents various aspect of widely arcezliproposals
aimed at reforming the regulations, which once ¢ad would
facilitate economic activity by entrepreneurs altgo simplifying
the law.

Key words: business activity, entrepreneurs, employment,
development.

1. Introduction

The aim of this work is to present the course abppsed changes in
Polish law regulating the conducting of businestviég. Business community today is
putting forward for legislation a number of demarimed at modifying the law in a way
which would motivate entrepreneurs to intensifyibess activity, as well as support those
who are considering starting their own businesshigpoint, it is useful to note that in Poland
there are over 2.2 million firms conducting bussle€hanging the legislation may in the
opinion of this group, lead to further increasetlié number, as well as encourage a large
number of people to refrain from immigrating - esp#y those young and talented

! M.Bednarek, “In Poland economic activity is contuatby about 2.2 million enterprises”, Supplement t
Gazeta Prawna June 2007.
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individuals who could become entrepreneurs in Rblasontributing in this way to the
economic development of their own country.

As it is well known, regulations always have afiuence on decisions taken by
business people and on the course of economicairAoss conducted by them. The need for
changing the regulations stems from the right tadcmting entrepreneurial activity as
outlined by current law. This right which is guamsed by the legislation of the European
Union is still not being exploited to a satisfagtategree, which is why it is necessary to
conduct reforms in this area in our fawAfter all, it should first and foremost create fo
Polish entrepreneurs authentic conditions for camgefreely on the common European
market.

The fundamental legal act regulating business knas “The Entrepreneurial
Constitution”, i.e. the Act on the Freedom of Coctihg Business Activity of July 2nd, 2004
(which has already been amended several times)ptidully satisfactory to the business
community and has been subject to an ongoing debgteding the scope of changes which
should be introduced to it. The vital issue heréoi determine what the legislator may and
wants to modify and what changes it is resistinghis context, one should take a look at the
proposals which were presented under the collectaree of the “Kluska Packet” - that is
those proposals which were partially taken intooaot in preparing current amendments to
the above mentioned Act on the freedom of busin&klsough within the framework of the
works on changing the regulations another non-gowental proposal appeared - the so
called “Szejnfeld Packet” encompassing nine changdise pieces of legislation concerning
the economy , it was nevertheless very close itettrto the proposals presented in the
“Kluska Packet”. As a result, there were even afgptajoin the works on both packets, the
Parliamentary - Szejnfeld and the Governmental usk&, in order to establish a single
position. Both packets called for elimination afiamber of administrational and tax barrfers
However, since it was the “Kluska Packet™ which svprepared first, and since in the
prepared amendments to the Freedom of ConductiunginBss Activity Act it was mostly the
proposals of Roman Kluska - which were taken irdcoant (although not in their entirety),
the remaining observations of this paper apply wsteely to the content of the
“Kluska Packet™.

In assessing the need for legislative change®land, it is worth adding at this point
that they are necessary not only in relation todbetent of the law, but also essential to
conducting a decisive reform of the lawmaking psscieself. Pieces of legislation which are
created in large quantities and in a hurried waiyegoften contain numerous shortcomings
which resulting in problems in practical applicatiof the law. This applies also to the laws
concerning entrepreneurial activity (which, amorigeos, include the taxation issue which is
of vital importance to entrepreneurs). Althoughdags favourable economic situation, as
well as access to EU funds have resulted in emnsurs readily investing in their
enterprises, with the increase in investment acemrep by systematic increase of fixed asset
levels, one should bear in mind that this trenglosgoing to continue forever. Thus, it can be
said that good law and proper solutions it offeseprise one of the foundations for current
and future development of business activity amoottp bhose who are already conducting it
and those who are planning to start.

2 For more info see: E.Grzegorzewska-Mischka, “Wétrgnspodarcza przedbiorcéw w Polsce a bariery ich
rozwoju. [W:] Spétdzielcze kasy oszginasciowo-kredytowe — charakterystyka, rozwéj, otoceénliibrary of
the Science Quarterly “Pientize i Wez". Sopot 2007, p. 352 and on.

% Journal of Legal ActdNo 173, Item. 1807 with subsequent amendments.

4 A.Fandrejewska, “Szejnfeld podgryza KlgsRzeczpospolitdNewspaper, Economic Supplement.
“Ekonomia”, 19th April 2007 .
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2. Barriers to the development of entrepreneurship

Among the numerous barriers which hinder the depraknt of entrepreneurship in
our country there are various elements which atenamentioned. The leading ones include
the cost of labour which continues to be too hitje, overcomplicated taxation system and
the constantly growing administration.

The cost of labour is considered to be excessnae st places significant burden on
entrepreneurs in the non-wage component. Usingy &ample the relation of the burden in
its wage to non-wage component, one can statevilthin the lowest tax bracket each 1
Polish zloty (PLN) of employee’s net wage equal01: 1.80 Polish zloty of total cost.
Obviously, this does not support the process ofeaming the level of employment. As a
result, entrepreneurs do not expand their activitg way which should lead to generating
greater profits. Such situation does not encougagater levels of investments and expanding
the scope of activity. However, it should be adtled for foreign investors, this element does
not play such a decisive role as for example, t#ckccess to R&D base and highly-qualified
personnel, aside of course from the bothersomkeaesame degree as to Polish entrepreneurs
- bureaucracy, frequent changes in legal regulatias well as lack of political stability in the
country® As far as scientific and research institutionsjolvhcan constitute such base for
them, a good solution may turn out to be the Amesat to the Act on Research &
Development - valid as of August 10thallowing these institutions to conduct business
activity of their choice, and not just the one cected with their area of specialization.

The complicated Polish taxation system is mentiobedause, among others, it
contains a large amount of various taxes, includiagnany as nine direct ones and three
indirect ones. The high level of complication isafrequently criticised because it allows for
a wide range of taxation methods and ways of sgttiaxes. According to the authors of the
report prepared by the World Bank and PriceWateseGoopers - Polish entrepreneur on
average settles annually as many as 43 taxatiomguag. According to this report, for
example, in Sweden this number is only 5 and itatre 8. The above mentioned institutions
which prepared the report, place our country asdsvin the 71st place out of 175 countries
in the ranking describing the level of “friendlisé=f taxation systenis Another frequently
criticised element consists of the high costs d€wating and collecting taxes connected
with, for instance, the filling out of tax formswhich on average require entrepreneur to
dedicate to the process 175 hours anntfalljor comparison, one can mention Singapore
where 30 hours are sufficient and Ukraine with @00 hours needé&d

The overdeveloped administrational system in Rblancited since it is made of a
great number of public units which the entrepremaust unfortunately come in contact with
on frequent basis. Among those one can mentionCiraral Statistical Office (GUS), the
Social Insurance Office (ZUS), the Tax Office, tihunicipal Office, the Sanitary
Epidemiological Service (SANEPID), the National balb Inspectorate (PIP), and other ones.

First and foremost, however, it is commonly steesshat the regulations do not
contain the changes whose introduction was prelyicarsnounced in the above mentioned
Act on the Freedom of Conducting Business Actiaityl which are awaited with high hopes.
They concern, among others, simplified procedufesgistering new business in the form of

® D. Stacherski, “Podatki w matyctiednich firmach” (eGospdodarka.fiom 26.07.2007).
® G.Gacki, “Inwestycje zagraniczne: Polska nadalkatyjna?” (eGospodarka.fstbm 20.07.2007).
’ Journal of Legal ActsNo 134, ltem 934,
2 K.Skrzypek, “Podatki w Polsce na 71 miejscu”. (e@adarka.plfrom 24.03.2007).
Ibid.
1%bid.
1 W.M.Ortowski, “Liga tygryséw” Magazine Wprosto 32/33, 12th-19th August 2007, p. 46.
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the so called “single stop”, as well as the abs@fdegal regulation allowing entrepreneurs to
suspend their business activity.

Another significant barrier consists of the negsd beneficial, regulatory approach to
self-employment, Since January 1st 2007, such tfpectivity ceased to be considered
business activit}, within the framework of which the liability towads third parties for the
result of activity and its performance, with theegtion of the liability connected with illegal
acts, rests with the ordering party, and when ttteviies are simultaneously carried out
under the supervision and at the location and spexified by the ordering party, while the
party conducting the activity does not bear anyneaac liability connected with the
conducted activity. Obviously, such solution givese to significant consequences in the
areas of taxation and insurance, both for the eselployed and the ordering party. For the
self-employed it means losing the right to thedintax rate of 19%. In turn, the entity which
uses the services of such a person is requiragchttibn as the “payer” and in this role collect
advances on income tax and settle social and healtinance contributions. This also creates
consequences for the entity connected with failareollect the required contributions. Such
types of consequences created by this solution hagtetrimental effect on increasing the
flexibility of employment. Although, it is possibli@ such a case (i.e. self-employment), to
avoid the unfavourable tax and legal consequencgesari appropriately constructed
agreement, but this in fact means resorting to radesirable practice of searching for legal
loopholes which of course was not in any way therition of the authors of this regulation.
The acceptance of such a solution does not suppertis already partly apparent, the
elimination of the grey zone on the labour market.

In general, what really creates barriers in therkwof entrepreneurs and the
development of their firms is the frequently changgi excessively lengthy procedures
connected with conducting business activity, ad aglthe still widespread corruption, the
scale and character of which is difficult to elirzie.

The above mentioned obstacles often result ineeitesignation from conducting
business activity or transferring activity to otheountries of the European Union - a
phenomenon which has been observed recently. Thiseps was made possible by Polish
accession to the EU which took place on May 1st4208ithough, the migration of
entrepreneurs has not reached mass proportiaas)atertheless noticeable and a clear signal
that Polish law has to be reformed both more rgpaeid more effectively than has been the
case so far.

At this point, it is worth adding that the fact@ftrepreneurs relocating their activities
to other EU countries after 2004 is the effect of just the factors “pushing them out” from
Poland, but also those which “pull” them to other@&pean countries. Among the “pulling”
factors which one can mention are: the ease ahgatp an enterprise, lower currency rate
risk, access to new technologies, better infrasiret, as well as others. This of course leads
to a rather significant conclusion that in Poland should to the greatest possible extent
strive to introduce exactly those system changashwimake other countries attractive to our
entrepreneurs and which at the same time have @& guance of proving themselves in our
country.

However, first and foremost, there should be apr@miate, favourable climate
around entrepreneurs themselves and their act\stiece the environment and atmosphere in
which they operate always exerts influence on thditude and activity. For this reason, it
should be remembered that the current rate of esmngrowth in our country and its future

2 Based on the new definition of this activity iretRersonal Income Tax Act.
3 For more see: E.Grzegorzewska-Mischka, Procesrauiifj przedstbiorcéw [W:] Editor E.Grzegorzewska-
Mischka, Politechnika Gdaka. Gdask 2006, p. 29.
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maintenance will be possible only with introductioh further pro-economic legislative

changes, and with faster elimination of variousriees which may effectively hinder our

economic growth. In order to introduce such changes also necessary to obtain active
support by politicians and parliamentarians in fbwen of legislative initiatives. The result

will be advantageous to entrepreneurs themsehgesyell as being beneficial to the entire
country in general.

3. Proposed regulation changes

In June 2007, the Government accepted the bill banging the Freedom of
Conducting Business Activity Act of 2004. The machtions originate from the partially
recognized proposals included in the previously tinerd “Kluska Packet** The packet
consists of a set of changes to economic legisiaioned at removing the barriers hindering
business development. So far, the packet inclademndment to the Freedom of Conducting
Business Activity Act, and the National Tax Idemtition Number (NIP) Act which is less
vital. Further fragments of the “Kluska Packet” atgpposed to take the form of regulations
which according to the Prime Minister, are to belelished at a later ddfe

Significant among the new pro-entrepreneurshiprgements is, among others, the
simplified form of registering business activitytime form of a “single counter”. The “single
counter” is to be located in a tax office, and thenicipal registry of economic activity is
supposed to be eliminated. Registering is to be dfecharge. However, fee (in the amount of
PLN 25) is going to be collected by the tax offfoe each additional change entered into the
register. In addition to registering business atgtiat the same “single stop” desk one will be
able to apply for registration in the Social Inswg@ Institution (ZUS), receive National Tax
Identification Number (NIP), as well as the NatibBaisiness Register Number (REGON).
Through such a solution, the time of registratioill Wwe significantly shorter than the
approximately 30 days it currently takes. Unfortighg the change is going to be introduced
starting in October 2008, since it is dependenttlo® conclusion of works on public
administration reform (of an IT character). Cuthgnthe PESEL 2 System is at the stage of
being planned to be initiated. The system will allimr verification and making available on
the Internet information from the governmental dbgses including safe identification of
each inhabitant of the country. It will also alldar verifying the documents used by every
citizen.

In accordance with the planned amendment, thetragion carried out by tax offices
in the form of a “single stop” is supposed to imduonly physical persons conducting
business activity. Registers maintained by Regi€ourts (KRS), in addition to the entities
recorded in them so far, are to register also tiptgeical persons whose net income in the
last two years was in excess of Euro 800,000. dilitian, it is expected that the data on
entrepreneurs from the entire country will be pthee the Business Activity Information
Centre, from which it will be made available on theernet free of charge. This measure is to
ensure undisturbed flow of information which isexgsal to all those involved in the process
of economic turnover.

Another simplification for entrepreneurs availabepart of the registration process is
to be the possibility of submitting registrationpéipations both in traditional way, as well as
in electronic form. The process of processing tpplieations is to be shorten®d The

4 The term comes from the name of its author, anmaptished businessman, whose company collapsetbdue
lack of clarity in legislation and its disadvantage interpretation.

!> R.Omachel, “Przyjeta cze Pakietu Kluski” The Wall Street Jourr{sV:] Dziennik, July 6th-7th 2007.
16 Applications submitted in the traditional way recessed in 30 days on average.
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applications will be processed within 5 days (tiadial method) or 3 days (electronic
method).

Further facilitation aimed at entrepreneurs, altfopresented in a form cut down in
relation to their expectations, is to be the pabsibof suspending the conducting of
economic activity. The solution is somewhat limitad the possibility covers only those
entrepreneurs who settle with their tax officehe form of a tax card. It is also “cut down”
due to the fact that it will allow the entrepreretw suspend activity for a limited period of
time, ranging from 1 to 10 months. Furthermore, gshspension will be possible only in the
case of entrepreneurs not having any employeeshattime. Thus the possibility of
suspending activity will be available only to choegew. The suspension will result in certain
benefits to the entrepreneur connected with nodohging required to pay social insurance
contributions, make advances on income tax, anchguax declarations.

The amendments to the Act on Freedom of CondudBnginess Activity, also
includes solutions introducing binding interpretas regarding social and health insurance
contributions. This is similar to the already exigtregulation on binding interpretation on
taxation matters. The solution, just as the tax aneonsidered by entrepreneurs to be a step
in the right direction.

Governmental proposals of changes to the Act declalso somewhat modified rules
of conducting inspections and their duration. Thosaducting inspections, in addition to
official identification, will also have to preseatpermit for its execution. Currently, there
exists a certain “loophole” in this aréaallowing for conducting inspections simply with
presenting the official ID in a situation when tlegjulations allow if. Although, in such a
case, the permit is also required to be presewtéhdet entrepreneur, it can be done at a later
date within the time span specified in special lagons.

According to the new proposals, entrepreneurs matl be obliged to maintain the so
called “inspection journal”, unless they wish tostn Currently, entrepreneurs are required to
maintain such a journal and to make it availablespecting body’s every request.

The changes in regulations also foresee shortéwdseof inspection. The periods are
to vary depending on enterprise size. In micro$irfemploying up to nine people), they are
to last no longer than 12 working days a yearmalsenterprises (maximum 49 employees) -
up to 26 working days a year, in mid-size ones -da@s, and in the case of others the
maximum of 40 days. In the event of the regulaspacified inspection time being exceeded,
the inspection will be considered non-valid. Indegently of these changes, there will still
apply the rule of not conducting multiple inspensoof a single enterprise at the same time.
It is worth adding, that the duration of inspectiararries out in micro-enterprises, as well as
small and medium ones, may not exceed 4 weeksnaélsingle calendar year (Article 83,
Item 1 of the Freedom of Conducting Business Atifct).

Significant in the context of inspections whictvldeen carried out in firms so far, is
also the tax reform currently under preparationghvicalls for the creation of National Tax
Administration. The plan of the reform is to britogggether tax services, customs services, and
tax inspection bodies. The reform should be adygmuas to entrepreneurs, since it will
probably allow for the elimination of the unneed#alible controls of the same operational
segment of an enterprise, such as, inspectionedaout by tax inspection body, conducted
after a previous investigation of the same matyetiak office.

In the context providing analysis of recent referin Poland, among those business-
friendly ones which have already been launchedaii¢h do not originate from the “Kluska

73 .Paczocha, “Swoboda gospodarcza — tak, swobgialeyjna — nie”._RzeczpospoliNewspaper No78,
2004. Legal Supplement “Prawo co dnia”, p. C3

'8 E.Grzegorzewsak-Mischka, Przegsorca po nowemuScientific Publishing Group. Gésk 2004, pp. 40
and on .
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Packet” the following can be mentioned: the onesthia legislation introducing lower
disability contribution levels (two-tier, from 13tly for employees, and from 1st June 2008 -
also for entrepreneurs, from 6.5% to 4.5% - theiealf disability contribution to be paid by
an employer for an employ& in the legislation accelerating enforcement prhoes, as
well as in the regulations simplifying public orderocedures). Despite legal reforms, both
planned and currently executed ones, one may obssritain, stable trends among those
entrepreneurs who conduct economic activity. Astéms from the data of the Central
Statistical Office (GUS), in Poland entrepreneumaonomic activity is most frequently
started by young people with only secondary schea! educatioff. They usually choose
commercial activity, followed by enterprises corteecwith servicing commercial real estate,
as well as construction and industrial sector. Ftbendata it stems that in recent years, on
average 200 thousand new enterprises are creatsg geaf’. However, after a year of
activity, statistically one third of them stop ogtng. This may be the result of the inability to
overcome temporary difficulties which usually appemaany firm, regardless of the existing
legal regulations.

4. Conclusion

The Governmental Bill amending the Freedom of @atidg Business Activity Act,
which in the intentions of its authors is to makeasier for entrepreneurs to conduct their
activities, is evaluated by the recipients of thepesed changes as a step forward, but only a
small and limited one. The amendments are descrbdaest as cosmetic changes to the
current regulations which still leave doing buss@sthin the realm of difficult operations.
According to Mr Roman Kluska - the initiator of clges to the Act on the Freedom of
Conducting Business Activity, there are certainfedénces between the content of his
proposal and the content of the Bill. Among othées pointed the attention to the continuing
need for simplifying investment access, streamyrtime procedures of real-estate distribution
and issuing building permfs In his view, as D.Styczek reminded us, constounctf a
production facility is connected with obtaining d@parate documents, and the time from the
investment decision to actual breaking of the gebisnabout 12 montf$ If such and other
numerous bureaucratic barriers would be eliminatezleconomic growth of Poland could be
higher by as much as 0.9% - according to the sttahducted by the researchers at the
University of £O0d. Regardless of that, one should assume that emcbwery proposal meant
to ease the life of entrepreneurs, even if limiredcope, is always of benefit to economic
development.

Regardless of the less than enthusiastic opintmutathe amendments to the Act on
the Freedom of Conducting Business Activity, whaate currently being prepared on the
basis of the “Kluska Packet” proposals, it showdshid that it is the continuingly excessive
State fiscalism which significantly holds back epmeneurial initiative. In practice, in the
event of legal uncertainty regarding fiscal liai¥é of an entrepreneur, the decisions which
are issued are always in line with fiscal interestthe State Treasury. This situation is
facilitated by the informal principle of freedom addjudication which applies to
administrational courts and taxation bodies. As thoint, it should be emphasized, that any

19 B.Marczuk, “Analiza GP: kto i ile zyska na obog sktadki rentowej”, Gazeta Prawmdo 116, 18th June
2007.

2 “Raport GUS: po roku upada jedna trzecia powstafiren”, The Wall Street Journal.PolskaV:]
“Dziennik”, 25th July 2007.

“ |bid.

22 M.Piasecka-Sobkiewicz, “Rejestracja firmy bez ¢pi@azeta PrawnaNo 109, 6th June 2007

% D.Styczek, “Biurokratyczne utrudnienia pozbawiBplsk: inwestyciji’, “The Wall Street” [W:] “Dziennik”
12th July 2007.
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and all business barriers always tend to delaytbeess of investment, which unfortunately
Is synonymous with a slower rate of country’s ecoimodevelopment.



